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Rules for watershed analysis approval.
Bnan M. Forbush
O'Hagan v. State, No. 28897-4-, 2003 Wash. App. LEXIS 2928 (Wash.
Ct. App. Dec. 16, 2003) (holding (1) agency properly determined
property was wedand, (2) restrictions in conditional water permit were
valid, and (3) landowner failed to show that wetland restrictions
deprived property of all economic value).
Patrick O'Hagan sued the Washington State Department of
Ecology ("DOE"), challenging its decision to impose six conditions on
a permit the DOE issued to O'Hagan in accordance with section 401
of the Clean Water Act ("CWA"). O'Hagan sought to log and convert
three acres of his property, known as Bog 33, into a cranberry bog.
The United States Army Corps of Engineers classified Bog 33 as
forested wetland. Based on the wetland classification, section 401 of
the CWA required O'Hagan to obtain a permit prior to dredging or
filling his wetlands. The DOE granted O'Hagan a conditional permit,
imposing six conditions on the permit intended to mitigate wetland
loss. O'Hagan appealed all six conditions. The Superior Court of
Pacific County affirmed the DOE conditions, and O'Hagan appealed
the trial court's decision to the Washington Court of Appeals.
On appeal, O'Hagan challenged the DOE finding that Bog 33
constituted "wetlands," and further challenged the DOE's authority to
impose conditions on wetlands. O'Hagan argued that the Pollution
Control Hearings Board ("PCBH") finding that conversion of Bog 33
could adversely affect wildlife was arbitrary, and thus, the DOE had no
authority to impose conditions. Alternatively, O'Hagan argued the
DOE action constituted a regulatory taking without compensation, and
that the DOE waived the permitting requirement by failing to issue the
permit within one year of O'Hagan's application.
The court dismissed all of O'Hagan's claims. First, the court noted
that the Washington legislature authorized the DOE to take all
necessary action to comply with the CWA, and held the DOE's grant of
a conditional permit was not an abuse of agency authority. Second,
the court rejected O'Hagan's claim that the DOE action constituted a
taking. The court also held that a regulatory taking may occur where
the regulation does not support a legitimate state interest and denies
the property owner "all economically viable use of the property."
Applying this standard, the court held that O'Hagan's potential lost
profits from cranberry production did not constitute deprivation of all
economic uses of his land. The court then dismissed as moot
O'Hagan's claim that the PCHB's upholding of the DOE conditions
was arbitrary and capricious and violated O'Hagan's due process rights
because the permit and its conditions expired in 2000. Therefore,
because the court could provide no relief for O'Hagan's claims, the
court dismissed them as moot.
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